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PROBLEMS IN PROFITS AND DAMAGES IN PATENT 
ACCOUNTINGS. 

[Copyright, 1915. All rights reserved.] 

I "HE problems of patent accounting are as varied and as 
A many as the cases from which they arise. As Lord Jus- 
tice Lindley remarked in Siddell v. Vikers, 1 there "was no form 
of account more difficult to work out than an account of profits." 
Likewise, it is true that there is no more difficult form of account 
than the account of profits or of damages in accountings in 
patent suits. 

The nicest problems of law, of mechanics and general fact 
intermingled with the difficulties of expert accounting, sales 
methods, intricate financial transactions and shop practices de- 
mand the keenest powers of discrimination and learning to justly 
solve the myriad of complications. 

The subjects of patent accounting has never been thoroughly 
analyzed and clarified by any one complete treatise dealing with 
the subject in its entirety and attempting to bring order out of 
chaos found in the multitude of apparently conflicting doctrines, 
dicta, and authorities. 

The subject is not only a problem in itself, but a problem for 
a victorious patentee to avail himself of its rules of law so that 
he may recover something for the wrongful invasion of his 
monopoly. As a rule, experience has taught that the amount of 
recovery, as an average, is distressingly small, so far as the 
actual amount of money is concerned. Because of the numerous 
difficulties necessarily encountered in the practical application 
of the rules of law of accounting, the most valuable remedy to 
be obtained by a patentee in instituting, and bringing to a suc- 
cessful conclusion, a patent suit is that of injunctive relief. This 
injunctive relief may evidence itself in the form of a preliminary 
or permanent injunction. 

The subject of patent accounting logically arranges itself into 

1 9 Rep. Pat. Cases, 162. 
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two major divisions, the one based upon profits, and the other 
based upon damages. In some fortuitous cases recovery is con- 
cerned with both. However, following the general principle of 
law in this regard, a recovery is not allowed for the same thing 
twice, of course; but under the present authorities and statutes 
recovery may be had, measured in a way by both profits and 
damages, in order that a total compensation to the patentee may 
be secured which will adequately cover his entire loss. 

I. 

History: the Statutes. 

In order to competently understand the authorities and the 
doctrines of the subject and the statutes enacted in regard to it, 
it is first profitable to indulge in a brief resume of the history of 
the various rules governing and measuring the recovery by the 
successful plaintiff-patentee. 

For many years recovery in equity in a patent suit was lim- 
ited to the amount of profits made by the defendant; and that 
solely. This condition existed until the Act of 1870 came into 
being. 2 

Recovery at law is limited to the loss to the plaintitt in the 
shape of the actual damage suffered by reason of the infringe- 
ment of his rights secured by the patent. Further than this, it 
was customary to allow punitive or vindictive damages by ren- 
dering judgments for not more than thrice the amount of the 
verdict. 3 Tilghman v. Proctor. 31 

The recovery in equity was limited to the amount of the gains 
and profits that the defendants had made by the use of the in- 
vention, under a rule established by a series of decisions in pursu- 
ance of the Patent Act of 1836, which simply conferred upon 
the courts of the United States general equity jurisdiction, with 
the accompanying power to grant injunctions, in those cases 
arising under the patent laws. 4 

The Act of 1836 had been preceded by the Act of 1819. The 

2 July 8, 1870, c. 230, § 59, 16 Stat. 207; U. S. R. S., § 4919. 

* See 125 U. S. 144, top of the page. 

*» (1887), 125 U. S. 136 (Equity, S. D. of Ohio). 

4 See 125 U. S. 144, bottom of page. 
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difference is best stated in the words of Mr. Justice Matthews 
in Root v. Railway Company : 5 

"The seventeenth section of the Act of 1836 differs from the 
Act of 1819 in one particular only. It makes the juris- 
diction in patent causes of the court of the United States 
exclusive." 

Then came the Statute of 1870 which added the provision 
that the court had the power in a suit in equity to increase the 
damages the complainant had sustained until the complainant 
recovered the full measure of his legitimate compensation from 
the defendant by reason of the defendant's wrongful acts, in 
the same manner that the court would have the power to in- 
crease the damages found by verdicts in actions upon the case. 

The Act of 1870 reads as follows : 

"Sec. 4919. (Suits for infringement; damages.) Damages 
for the infringement of any patent may be recovered by ac- 
tion on the case, in the name of the party interested, either 
as patentee, assignee, or grantee. And whenever in any 
such action a verdict is rendered for the plaintiff, the court 
may enter judgment thereon for any sum above the amount 
found by the verdict as the actual damages sustained, ac- 
cording to the circumstances of the case, not exceeding 
three times the amount of such verdict, together with the 
costs." 6 

"Sec. 4921. (Power of courts to grant injunctions and 
estimate damages.) The several courts vested with juris- 
diction of cases arising under the patent laws shall have 
power to grant injunctions according to the course and 
principles of courts of equity, to prevent the violation of 
any right secured by patent, on such terms as the court may 
deem reasonable; and upon a decree being rendered in any 
such case for an infringement the complainant shall be en- 
titled to recover, in addition to the profits to be accounted 
for by the defendant, the damages the complainant has sus- 
tained thereby; and the court shall assess the same or cause 
the same to be assessed under its direction. And the 
court shall (have) the same power to increase such dam- 
ages, in its discretion, as is given to increase the damages 

* 105 U. S. 189, 194. 

* Act of July 8, 1870, ch. 230, 16 Stat. L. 207. 

—3 
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found by verdicts in actions in the nature of actions of 
trespass upon the case. But in any suit or action brought 
for the infringement of any patent there shall be no re- 
covery of profits or damages for any infringement com- 
mitted more than six years before the filing of the bill of 
complaint or the issuing of the writ in such suit or action, 
and this provision shall apply to existing causes of action." 7 

In this regard the case of Tilghman v. Proctor, supra, dis- 
cusses and analyzes the history of the rules of law upon the sub- 
ject and the statutes in a very clear, concise and able manner. 
Mr. Justice Gray remarked in these words as to the effect of the 
Act of 1870: 

"The rule in equity of requiring an infringer to account for 
the gains and profits which he has made from the use of a 
patented invention, instead of limiting the recovery to the 
amount of royalties paid to the patentee by third persons, 
has been constantly upheld under the provision of the Patent 
Act of 1870, embodied in the Revised Statutes, which, be- 
side re-enacting the grant of general equity jurisdiction in 
patent cases, further enacts that 'upon a decree being ren- 
dered in any such case for an infringement, the complainant 
shall be entitled to recover, in addition to the profits to be 
accounted for by the defendant, the damages the complain- 
ant has sustained thereby, and the court shall assess the 
same or cause the same to be assessed under its direction, 
and the court shall have the same powers to increase the 
same in its discretion that are given by this act to increase 
the damages found by verdicts in actions upon the case;' 
and thus expressly affirms the defendant's liability to ac- 
count for profits, as well as authorizes the court sitting in 
equity to award and to treble any damages that the plain- 
tiff has sustained in excess of the defendant's profits. Act 
of July 8, 1870, c. 230, § 55, 16 Stat. 206; Rev. Stat. § 
4921 ; Birdsall v. Coolidge, 93 U. S. 64, 69; Marsh v. Sey- 
mour, 97 U. S. 348 ; Root v. Railway Co., above cited ; Man- 
ufacturing Co. v. Cowing, 105 U. S. 253 ; Garretson v. Clark, 
111 U. S. 120; Black v. Thorne, 111 U. S. 122; Birdsell v. 
Shaliol. 112 U. S. 485, 488; Thomson v. Wooster, 114 U. 
S. 104." 8 



' Act of July 8, 1870, ch. 230, 16 Stat. L. 206. 

s Seymour v. McCormick, 16 How. 480; Mowry v. Whitney, 81 U. 
S. 620; Philp v. New York, 84 U. S. 460; Packet Co. v. Sickles, 86 U. 
S. 611; Burdell v. Denig, 92 U. S. 716; Elizabeth v. Pavement, 97 U. 
S. 126, 138. 
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Mr. Justice Matthews, in Root v. Railway Company, 9 draws 
a distinction between the law in force before the enactment of 
the Statute of 1870 and the law after its enactment in the fol- 
lowing succinct statement : 

"The whole force of the change in the statute consists in con- 
ferring upon courts of equity, in the exercise of their juris- 
diction in administering the relief, which they are accus- 
tomed and authorized to give, and which is appropriate to 
their forms of procedure, the power not merely to give that 
measure of compensation for the past, which consists in 
the profits of the infringer, but to supplement it, when nec- 
essary, with the full amount of damage suffered by the 
complainant, and which, if he had sued for that alone, he 
would have recovered in another form, with power to in- 
crease the amount of the actual damages, as in courts of 
law. But as the account of profits, previously, was the 
incident of the suit, and not its object, so now the power 
to award damages and to multiply them is added as an in- 
cident to the right to an account." 

In this same case of Root v. Railway Company, Mr. Justice 
Matthews discusses the connection between the injunctive relief 
and the amount of recovery and its measure. He says in this 
regard : 

"Our conclusion is, that a bill in equity for a naked account 
of profits and damages against an infringer of a patent 
can not be sustained: that such relief ordinarily is inci- 
dental to some other equity, the right to enforce which .se- 
cures to the patentee his standing in court; that the most 
general ground for equitable interposition is, to insure to 
the patentee the enjoyment of his specific right by injunction 
against a continuance of the infringement; but, that grounds 
of equitable relief may arise, other than by way of in- 
junction, as where the title of the complainant is equitable 
merely, or equitable interposition is necessary on account 
of the impediments which prevent a resort to remedies purely 
legal; and such an equity may arise out of, and inhere in, 
the nature of the account itself, springing from special 
and peculiar circumstances which disable the patentee from 
a recovery at law altogether, or render his remedy in a 
legal tribunal difficult, inadequate, and incomplete; and as 



• 105 U. S. 189, 301. 
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such cases can not be denned more exactly, each must rest 
upon its own particular circumstances, as furnishing a clear 
and satisfactory ground of exception from the general 
rule." 

In Kissinger-Ison Company v. Bradford Belting Company 10 
Mr. Justice Lurton, then a Circuit Judge, sitting on the Court 
of Appeals bench for the Sixth Circuit, succinctly stated the 
rule as follows : 

"Neither is there any doubt, since the Act of July 8, 1870, 
§ 4921, Rev. St. (U. S. Comp. St. 1901, p. 3305), but that, 
where the injury resulting from an infringement shall be 
greater than the gains and profits made by the infringer, 
the patentee, in addition to the profits to be accounted for, 
is entitled to recover the damages he has sustained. Root v. 
Railway Co., 105 U. S. 189, 202, 26 L. Ed. 975; Coupe v. 
Royer, 155 U. S. 565, 582. 15 Sup. Ct. 199, 39 L. Ed. 263." 

From the language of Mr. Justice Gray in Tilghman v. Proc- 
tor, supra, and that of Mr. Justice Matthews in Root v. Railway 
Co., supra, it is difficult to determine what is the precise con- 
struction the Supreme Court intended to finally put upon the 
rule. It seems that the spirit of the statute was to give a plain- 
tiff his full recovery without the technical hindrances, and, in 
order to do so, it would not restrict him to a recovery of profits 
only when his suit was on the equity side of the court. From 
the language of Mr. Justice Gray it appears that the successful 
plaintiff is to have either profits or damages, whichever may 
be the larger, for the court says that a court can "treble any dam- 
ages that the plaintiff has sustained in excess of the defendants' 
profits," that is, if the damages are "in excess" of the profits, 
then the plaintiff secures the damages, or the profits, plus the 
difference between the profits and the damages subtracted from 
one another. 

Mr. Justice Matthews says that the profits will be given and 
the court will "supplement it, when necessary, with the full 
amount of damages suffered by the complainant." thus indicating 
that the plaintiff will be given both profit and damages provided 
both are due him in order to give him his entire dues. There 

w 123 Fed. 91, 93. 
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seems to be an assumption from this that in some cases either 
damages or profits would not be the full compensation to which 
a plaintiff was entitled. 

It seems, in view of the language of the Statute of 1870, that 
"the complainant shall be entitled to receive, in addition to the 
profits to be accounted for by the defendant, the damages the 
complainant has sustained thereby * * * " that a compen- 
sation is to be given the complainant based upon either profits or 
damages or both; profits will be given if provable and if the 
proof also shows damage other than the loss of profits acquired 
by the defendant, then that also is to be added. The statute is 
simply designed to give latitude to the court's judgment: the 
court may award either profits, plus what the excess of the dam- 
ages may be over the profits, or they may give both profits and 
damages where the court believes that the defendant should be 
mulcted with both a loss of his profits and a payment of the actual 
injury done to the complainant in other ways than that simply 
evidenced by the amount of money which the defendant made 
and which the complainant ought to have had. The statute 
simply allows a very reasonable and normal latitude for the 
court's judgment, and looked at in this light, possibly the de- 
cisions of Mr. Justice Gray and Mr. Justice Matthews are not 
totally inconsistent and irreconcilable. 

II. 

Various Measures of Recovery. 

Many and various measures of recovery have been suggested 
and employed by the courts. License fees, what is known as a 
reasonable royalty, sales lost by reason of the infringement of 
the defendant, the recovery of certain profits based upon the 
extent of the value which the patented improvement lent to the old 
machine, the defendant's profits, profits plus damages, damages 
measured by profits, royalties paid, savings made by the use of the 
patented device over what was open to the defendant to use; 
loss to the plaintiff by reason of the cutting of price by the de- 
fendant, reduction in price by the plaintiff due to the competition 
of the defendant, increased cost of doing business due to the de- 
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fendant's presence in the trade with the infringing structure, 
and the falling off in sales due to his presence as well as the 
other injuries by reason of his competition mentioned above, 
have all been used as measures of recovery. Where the various 
tests reveal no substantial amount to be recovered, yet a judg- 
ment in favor of the plaintiff is necessary, nominal damages will 
be awarded. Out of these various forms or bases of recovery, 
which in large measure overlap and interlink with each other, 
there are a few prominent ones of especial and particular inter- 
est which are worthy of some extended discussion. They will 
be taken up in their most convenient order with regard to the 
subject matter which each involves. 

III. 

The Savings Made by the Use of the Patented Device 

over What Was Open to the Defendant to Use 

Is the Measure of Recovery. 

There is a logical rule on this subject of accounting which 
provides that when a defendant has employed the patented de- 
vice and has gained something thereby, he will be required to 
account for that gain. The measure of advantage is the differ- 
ence between what he would have made from the use of a de- 
vice which was open to the public and from the use of the de- 
vice which was patented. This does not mean that he would 
be allowed to go free without compensating the patentee or 
owner of the patent which he had infringed if he had actually 
made no profit as profit, but it means that he must not only ac- 
count for profit as profit, but he must also account for any sav- 
ings in his business, even though that business was not profita- 
ble. For instance, it frequently happens that a patented device is 
employed in a so-called losing business. Yet if an unpatented 
device had been used in that same losing business, the loss might 
have been greater. The infringer is, therefore, required to ac- 
count for the saving of the increased loss in such a case as this. 
The entire difficulty with this apparently simple rule lies in its 
practical application to actual cases. 

The question immediately arises in the mind of counsel and 
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court what is meant by the phrase "open to use by the defend- 
ant." A careful analysis of the authorities reveals that this phrase 
has a double meaning: the one, that the standard by which the 
measure will be taken will be devices already in actual use; the 
other, that the standard of measure will be devices open to the 
use of the public, known in the art, but not necessarily in actual 
use nor ever had been in actual use. As a consequence, the dif- 
ference between what the infringer had been using in his busi- 
ness which was unpatented and his use of the patented article 
in terms of profit or saving from loss may be the measure; or 
it may be proved that there was a certain saving by the use of 
the patented device over what was open to the public but not 
actually used. This would occur in a case where the method or 
device open to the public was revealed by some publication or 
patent which had never been put into practical application, but 
was, nevertheless, public property. 

The authorities have recognized both rules. Some cases men- 
tion one only, other cases mention the other only; still other 
cases seem to consider both aspects of the rule. I believe that 
the true way of looking at the question is to consider one or 
both as the circumstances of the particular case may necessitate. 
It is a matter of judgment and common sense and not of any 
fixed, arbitrary rule of law. 

Several interesting cases have discussed these doctrines. 

In Suffolk Co. v. Hayden, 11 there was no established license 
fee, and the court held that general evidence might be resorted 
to in order to get at the measure of damages ; and that the evi- 
dence of the utility and advantage of the invention over the old 
modes or devices that had been used for working out similar 
results was competent and appropriate evidence for proof of 
the point in question. This case was the first important an- 
nouncement of this rule. 

In this case Mr. Justice Nelson remarked in this regard, as 
follows : 

"There being no established patent or license fee in the case, 
in order to get at a fair measure of damages, or even an 

" Law (1865), 3 Wall. 315. 
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approximation to it, general evidence must necessarily be 
resorted to. And what evidence could be more appropriate 
and pertinent than that of the utility and advantage of the 
invention over the old modes or devices that had been used 
for working out similar results? With a knowledge of 
these benefits to the persons who have used the invention, 
and the extent of the use by the infringer, a jury will be in 
possession of material and controlling facts that may en- 
able them, in the exercise of a sound judgment, to ascer- 
tain the damages, or, in other words, the loss to the patentee 
or owner, by the piracy, instead of the purchase of the use 
of the invention." 

In Mowry v. Whitney, 12 the court held that the measure of 
recovery would be the advantage secured by the infringer by rea- 
son of the use of the invention over what he would have derived 
in using other processes then open to the public and of course 
sufficiently adequate to enable him to obtain an equally benefi- 
cial result. It is to be noted that the original device which could 
have been used must have been reasonably satisfactory in the 
production of results. As to this, Mr. Justice Strong said: 

"It is the additional advantage the defendant derived from 
the process — advantage beyond what he had without it — 
for which he must account." 

An interesting problem first arose in this case of Mowry v. 
Whitney, supra, in that it was shown that the use of the patented 
process did not diminish the cost of making the wheels, effecting 
no difference in their weight, or form, or price, and if the pat- 
entee abandoned the patented process, he was able to sell his 
product as readily and at the same prices as those manufactured 
by the process. The question naturally arose, was the patentee 
to have any compensation under such circumstances? The an- 
swer was in the negative. Tested by the rule of these cases, 
there was no advantage in the use of the patented invention, 
and, therefore, no recovery. This is an important and funda- 
mental distinction which must inevitably become more and more 
apparent in the progress of the patent law. And the distinction 
is this, that in some cases a patent may be granted for a device 



" (1871). 14 Wall. 620, Appealed from C. C. S. D. of Ohio. 
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which is original and novel, but which has no commercial sig- 
nificance. The real test of recovery is its value commercially; 
the value commercially may be derived by reason of its mechan- 
ical excellence as well as because of its usefulness and appeal to 
the public. But for the purpose of recovery, the ultimate test is 
its commercial advantage. If it does not have this commercial 
advantage, however novel and patentable it may be, the patented 
structure or process is of no consequence in the recovery of com- 
pensation by the victorious owner of a patent. If the patent has 
no commercial productiveness, then the injunction is the bound- 
ary of the relief awarded. 

In the Cawood Patent, 13 the patent was for an improvement 
on a common anvil of the swedge-block for the purpose of re- 
forming and welding exfoliated ends of railroad rails. The 
court compared the gain in mending the ends of these rails by 
the patented machine over the cost of mending the same rails with 
a common anvil, and decreed damages according to the savings 
thus made, holding that the question to be determined in settling 
an account between a patentee and an infringer was, not what 
profits the latter made in his business or from his method of 
conducting it, but, what advantage did he derive from the use 
of the patented invention. Mr. Justice Strong remarked : 

"Assuming that experience has demonstrated what is claimed, 
the defendants undertook to repair their injured rails. 
They had the choice of repairing them on the common 
anvil or on the complainant's machine. By selecting the 
latter, they saved a large part of what they must have 
expended in the use of the former. To that extent they 
had a positive advantage, growing out of their invasion of 
the complainant's patent. If their general business was 
unprofitable, it was the less so in consequence of their use 
of the plaintiff's property. They gained, therefore, to the 
extent that they saved themselves from loss. In settling 
an account between a patentee and an infringer of the 
patent, the question is, not what profits the latter has made 
in his business, or from his manner of conducting it, but 
what advantage has he derived from his use of the patented 
invention." 

'* Equity (1876), 94 U. S. 695 (N. D. of 111.). 
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In Tilghman v. Proctor, 14 the defendant had made a definite 
saving in cost of manufacture by using the patented process for 
manufacturing fat acids and glycerine from fatty bodies, and 
the advantage thus derived from the patented process was held 
to be the measure of the profits to be accounted for by the de- 
fendant. 

A further very important qualification or definition of this 
rule was announced in this case of Tilghman v. Proctor. The 
court said that in determining the amount of gains and profits 
derived by infringers of a patent from the use of the invention, 
over what they would have made in employing some process 
open to them generally as members of the public, the expense of 
using the patented process was to be ascertained by the maimer 
in which they had conducted their business, and not by the man- 
ner in which they might have conducted it. Furthermore, the 
cost at which they used the old process was not conclusive against 
them, if other manufacturers used that process at less cost. 

"To hold otherwise would be to hold infringers of a patent 
for a new process, who had never used the old process, to a 
different measure of accounting from those who had never 
used the old process at all." 15 

Each manufacturer should, however, be held to his own man- 
ufacturing costs. The opposite of this rule was disposed of by 
Mr. Justice Shiras in Keystone Mfg. Co. v. Adams, 16 thus: 

"In the light of these decisions there was error in the court 
below, not in any formal disregard of the rule restricting 
the plaintiff's recovery to the profits actually realized, but 
in permitting the plaintiff to prove, not the defendant's 
profits, but those realized by other companies. This was in 
effect showing what, in the opinion of the master and the 
court, 'he might reasonably have made, and not those which 
he did make.' 

"The fallacy of this application of the rule is obvious, 
for nothing is more common than for one manufacturing 
concern to make profits where another, with equal advan- 
tages, operates at a loss." 



11 (1887), 125 U. S. 136 (equity, S. D. of Ohio). 

15 Tilghman v. Proctor, supra. " 151 U. S. 139, 148. 
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The manufacturing conditions in one plant are seldom the 
same as in another, and the defendant should be compelled to 
act on the basis of his own manufacturing conditions, and not 
upon that of others, even if the industries are in the same town. 
The Court of Appeals of the Sixth Circuit in Mast v. Superior, 17 
used the cost in complainant's factory in the same town as a 
basis: but this was under special conditions, and in the absence 
of these, the court itself indicated that the rule might not be 
followed, and rightly it should not be. The soundness of the 
court's ruling is exceedingly doubtful as to its practical, just 
value. 

Mr. Justice Gray suggested this limitation of it thus : 

"The infringer is liable for actual, not for possible gains. 
The profits therefore, which he must account for, are not 
those which he might reasonably have made, but those 
which he did make, by the use of the plaintiff's in- 
vention : or, in other words, the fruits of the advantage 
which he derived from the use of that invention, over what 
he would have had in using other means then open to 
the public and adequate to enable him to obtain an equally 
beneficial result. If there was no such advantage in his use 
of the plaintiff's invention, there can be no decree for 
profits, and the plaintiff's only remedy is by an action at law 
for damages. 

"But if the defendant gained an advantage by using the 
plaintiff's invention, that advantage is the measure of the 
profits to be accounted for, even if from other causes the 
business in which that invention was employed by the de- 
fendant did not result in profits. If, for example, the un- 
authorized use by the defendant of a patented process pro- 
duced a definite saving in the cost of manufacture, he must 
account to the patentee for the amount so saved. This ap- 
plication or corollary of the general rule is as well estab- 
lished as the rule itself." 

The court further stated the last-mentioned qualification, that 
the cost of manufacture under the old process need not neces- 
sarily be determined by that in the factory of the defendant, 
as follows : 

"But the plaintiff has the burden of proving the amount of 

" (C. C. A.), 154 Fed. 45, 53. 



520 VIRGINIA LAW REVIEW 

profits that the defendants have made by the use of his 
invention. Blake v. Robertson, 94 U. S. 728 ; Elizabeth v. 
Pavement Co., 97 U. S. 126, 139; Dobson v. Hartford 
Carpet Co., 114 U. S. 439, 444, 445. And the question 
to be determined is, as stated by Mr. Justice Strong in de- 
livering judgment in Mowry v. Whitney, 'what advantage 
did the defendant derive from using the complainant's in- 
vention, over what he had in using other processes then 
open to the public and adequate to enable him to obtain an 
equally beneficial result?' 14 Wall. 620, 651. In deter- 
mining that question, the expense of using the new process 
is doubtless to be ascertained by the manner in which the 
defendants have in fact conducted their business, and not 
by the manner in which they might have conducted it. But 
as to the comparative expense of the old process, the cost 
at which they used that process, if they did once use it, 
although strong evidence against them, because they may 
be presumed to have used it as economically as they could, 
is not conclusive evidence that the old process could not 
have been used at a less cost. To hold otherwise would be 
to hold infringers of a patent for a new process, who had 
ever used the old process, to a different measure of account- 
ing from those who had never used the old process at all." 

It will be noticed that the court used as its sole reason for 
disregarding the cost to the defendant of using the old process 
in its own factory as the standard of measurement the fact that 
it might be unfair to infringers. It might be observed that the 
case of the other infringers could be taken care of that where 
the cost of producing the infringing article was involved, the 
cost in defendant's own factory would alone be considered; 
where it was a question of the cost of producing an article open 
to him to use, the cost of so producing it in the factories of 
third parties will be taken into consideration, notwithstanding 
the fact that the infringer may have used the process at a 
higher cost than that of the third parties. Further, there would 
be a strong presumption against the possibility of the third 
parties manufacturing the article open to all at a less price than 
it was manufactured by the defendant. In case this presump- 
tion was overcome, the cost to third parties would be the test. 
Unless this rule followed, infringers who had used the old 
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process would be held to a different measure of accounting than 
those who had never used the old process. 

In Sessions v. Romadka, 18 a trunk fastener had displaced cer- 
tain straps and buckles formerly in use. Mr. Justice Brown 
said : 

"This court has, however, repeatedly held that, in estimating 
damages in the absence of a royalty, it is proper to consider 
the savings of the defendant in the use of the patented 
device over what was known and in general use for the 
same purpose anterior to the date of the patent." 

The court further continues in a very excellent summary of 
the preceding cases on this subject. 

In McCreary v. Pennsylvania Canal Co., 19 Mr. Justice Brown 
again said : 

"There is no doubt of the general principle that, in estimating 
the profits the defendant has made by the use of the plain- 
tiff's device, where such device is a mere improvement upon 
what was known before, and was open to the defendant to 
use, the plaintiff is limited to such profits as have arisen 
from the use of the improvement over what the defendant 
might have made by the use of that or other devices with- 
out such improvements. This is a familiar doctrine an- 
nounced bv this court in a number of cases. Seymour v. 
McCormick, 16 How. 480; Mowry v. Whitney, 14 Wall. 
620; Littlefield v. Perry, 21 Wall. 205; Elizabeth v. Pave- 
ment Co., 97 U. S. 126; Garretson v. Clark, 111 U. S. 
120." 

A very interesting distinction was considered in this case as 
to what was open to the defendant to use. In the accounting 
the master had confused two patents and did riot distinguish 
between the profits made on the improvements covered by the 
patents separately. The court, of course, held that a recovery 
could only be had upon the patent which was in suit and which 
had been adjudicated, and that for the purpose of the suit the 
other patent must be regarded as open to the defendant for 
its use. 20 



18 (1891), 145 U. S. 29 (E. D. Wis., in equity). 
" (1891), 141 U. S. 459 (E. D. Pa., in equity). 

w Coupe v. Royer (1894), 155 U. S. 565, 583 (Mass., at law); Little- 
field v. Perry (1874), 21 Wall. 205 (in equity from N. D. of New York). 
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In Tuttle, Trustee v. Clafflin et al., 21 it was held that where 
the patented device did better work than the corresponding 
devices for which it was substituted, the user of the patented 
device, who was the infringer, must account for the pecuniary 
profits he reaped, and this profit would be measured by the dif- 
ference in the expense of doing work with the patented device 
and the expense of doing the same work by means of the device 
in use prior to the patent. 

IV. 

License Fees. 

Of the various measures of recovery of a victorious patentee, 
the license fee is one of the most certain and established modes 
of measuring the extent of the recompense to the successful 
party. The license fee, being as it is the compensation for use 
of the patented structure agreed upon between the owner of the 
patent and another with whom he has freely contracted, is quite 
justly taken as the measure or estimate of the value of the pat- 
ented structure because the owner of the patent himself has set 
the standard freely and without hindrance in open contract. It 
is only when this license fee becomes in this fashion a repre- 
sentative of the real value of the patented structure, does it 
become a safe criterion by which to measure a recovery against 
a defendant-infringer. 

Great caution should be exercised by the master and the court 
to ascertain whether or not this license fee is sporadic or does 
truly represent the legitimate market value of the device or struc- 
ture in question. It is only when the license fee represents a 
market price that it becomes a safe and sane guide. 

With this in mind, the courts have held that the license fee 
must represent a market price. To represent such market price 
it is necessary that the licenses should have been granted to more 
than one person, sufficiently frequent to establish a market price 
and over a territory extensive enough to fairly represent a legit- 
imate valuation of the patented structure, and not a mere chance 
valuation put upon it through some commercial vagary or ac- 

n (1896), 76 Fed. 227 (C. C. A., Second Circuit). 
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cident. It can be seen quite clearly that if a license fee were 
used as a measure and there were only one license, the door 
would be open to fraud and collusion on the one hand in favor 
of the licensor who was attempting to recover after his victory 
in the patent suit, or it would open the door to injury to himself 
in case he had fixed the fee by reason of some special commercial 
circumstance at a figure much lower than the real value of the 
patented structure or device. 

In Rude v. Wescott, 22 Mr. Justice Field analyzed quite ably 
the phases of this question and pointed out what was necessary 
for establishing a license fee which would serve as a legitimate 
measure of recovery. It was held in that case that the sales 
must be common and of frequent occurrence, sufficiently frequent 
to establish a market price with reference to similar' articles and 
to establish their salable value at the place in question; the 
license fee must be paid or secured before the infringement 
complained of occurred, and must be uniform at the places 
where the licenses have been issued. Mr. Justice Field re- 
marked : 

"Assuming that experience has demonstrated what is claimed, 
the defendants undertook to repair their injured rails. They 
had the choice of repairing them on the common anvil or 
on the complainant's machine. By selecting the latter, they 
saved a large part of what they must have expended in the 
use of the former. To that extent they had a positive ad- 
vantage, growing out of their invasion of the complainant's 
patent. If their general business was unprofitable, it was the 
less so in consequence of their use of the plaintiff's prop- 
erty. They gained, therefore, to the extent that they saved 
themselves from loss. In settling an account between a 
patentee and an infringer of the patent, the question is, not 
what profits the latter has made in his business, or from 
his manner of conducting it, but what advantage has he de- 
rived from his use of the patented invention." 

In Seymour v. McCormick, 23 a similar rule was held, the 
court saying that if the patentee habitually sold licenses, the 
price of a license would afford the measure of recovery. The 

" (Ind., 1889), 130 U. S. 125. 

28 (1853), 16 How. 480 (Action at Law). 
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court also held that the measure of damages would be different 
when the patent covered the entire machine than when it merely 
covered an improvement on it. 
Mr. Justice Grier said: 

"When he has himself established the market value of his 
improvement as separate and distinct from the other ma- 
chinery with which it is connected, he can have no claim 
in justice or equity to make the profits of the whole machine 
the measure of his demand. It is only where, from the 
peculiar circumstances of the case, no other rule can be 
found, that the defendant's profits become criterion of the 
plaintiff's loss. Actual damages must be actually proved, 
and cannot be assumed as a legal inference from any facts 
which amount not to actual proof of the fact." 

To the same effect is Clark v. Wooster, 24 where it was held 
that an established license fee was the best measure of damages 
in suits for infringements of patents. 

Mr. Justice Bradley said: 

"The third point, as to the measure of damages, and the 
want of proof thereof, is equally untenable. It is a general 
rule in patent causes, that established license fees are the 
best measure of damages that can be used. There may be 
damages beyond this, such as the expense and trouble the 
plaintiff has been put to by the defendant; and any special 
inconvenience he has suffered from the wrongful acts of 
the defendant ; but these are more properly the subjects of 
allowance by the court, under the authority given to it to in- 
crease the damages." 

In Tilghman v. Proctor, 25 it was held that where the plaintiff 
patentee had an established license fee, he was not limited to the 
amount of such fees, but could, instead of such damages, recover 
the amount of gains and profits the defendants may have made 
by the use of his invention over what they would have made in 
using other means open at the time to the public and adequate 
to enable them to obtain an equally beneficial result. This de- 
fines an interesting phase of the doctrine of license fees as the 

" (1886) (S. D. N. Y.), 119 U. S. 322. 

25 (1887) (S. D. of O.), 125 U. S. 136 (In Equity). 
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measure of damages and shows that the Supreme Court does not 
intend to limit the victor to any specific mode of recovery, but 
allow him to use his own judgment in selecting a measure which 
he believes is most advantageous to him under the circumstances 
of his particular case. This view is one of wisdom in view of 
fact that patent accounting cases are so largely governed by the 
specific facts of each particular situation in each particular case. 26 
In U. S. Frumentum Co. v. Lauhoff, 27 Judge Denison said : 

"Obviously, too, the fixed, established license fee or royalty 
is the only evidence of the market value of the right to make 
and sell. If there is no such established royalty, the thing 
taken has no market value, and this criterion of damages 
must fail. From Seymour v. McCormick, 16 How. 480, 
at page 490, 14 L. Ed. 1024, it appears that the use of a 
license fee as the measure of damages in a patent case is 
only adopting the ordinary rule of market value universally 
applied as to other property; and, though this thought is 
not often repeated, it remains the logical basis for this first, 
'primary' criterion of damages." 

When no license fee has been established, it has been held 
that general evidence of the advantage of the patented structure 
over the old forms is admissible and that the profit from this ad- 
vantage will be the measure for recovery. In Suffolk v. Hay- 
den, 28 it was held that in cases where there was no established 
patent or license fee, general evidence might be resorted to in 
order to get at the measure of damages, and that the evidence 
of utility and advantage of the invention over the old modes or 
other devices that had been used for working out similar re- 
sults would be competent and appropriate. In this regard Mr. 
Justice Nelson said: 

"There being no established patent or license fee in the case, 
in order to get at a fair measure of damages, or even an ap- 



x P. P. Mast v. Superior Drill Co., 154 Fed. 45 (Sixth Circuit); Sey- 
mour v. McCormick (1853), 16 How. 480 (Action at Law); Clark v. 
Wooster, 119 U. S. 322; Tilghman v. Proctor (1887), 125 U. S. 136 (S. 
D. of O.) (In Equity); Rude v. Wescott, 130 U. S. 125, 152 (Ind. 1889); 
Birdsall v. Coolidge (1876), 93 U. S. 64 (At Law); Clark v. Wooster, 
119 U. S. 322 (S. D. N. Y., 1886). 

" 216 Fed. 610, 615. * 3 Wall. 315. 

—4 
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proximation to it, general evidence must necessarily be re- 
sorted to. And what evidence could be more appropriate 
and pertinent than that of the utility and advantage of the 
invention over the old modes or devices that had been used 
for working out similar results? With a knowledge of 
these benefits to the persons who have used the invention, 
and the extent of the use by the infringer, a jury will be in 
possession of material and controlling facts that may enable 
them, in the exercise of a sound judgment, to ascertain the 
damages, or, in other words, the loss to the patentee or 
owner, by the piracy, instead of the purchase of the use 
of the invention." 

V. 

Actual Data Necessary. 

The assessment of damages must not be speculative. Actual 
data will be necessary before the calculation of damages can be 
entered into. This is quite just because otherwise it would be 
merely the personal opinion and hazardous guess of those who 
claim to be experts. The recovery should be based upon facts 
and the courts so require. 29 

VI. 

Profits When Entire Article Patented. 

The question has frequently arisen as to the extent of the re- 
covery of profits when the whole article was patented and vic- 
tory for the patentee was upon the structure patented as an en- 
tirety. It has been held that in the case where the whole structure 
was the subject of litigation, then the recovery should be for the 
whole profits. Likewise, in cases where the patented structure 
was the life of the device and it would have been impossible to 
have sold it and made a commercial success of it without the 
patented device, then the whole profit from the sale of the article 
should be turned over to the victorious owner of the patent. In 
both cases, then, the one, where the entire advantage of the 
device was derived from the patented structure as a whole, and 
the other case where the entire advantage was derived from 
the improvement which was patented, the recovery was for the 
entire profit. 

* Benjamin v. Hillard, 23 How. 487; Rude v. Westcott, 130 U. S. 152. 
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The converse of the rule is true that where only a portion of 
the article is patented, then the recovery can be had only for a 
proportionate part of the profits which can be attributed to the 
patented part of the structure. Further, where the improvement 
is only a part of the device and only contributes a part to its com- 
mercial success and it would be possible to sell the device with- 
out the patented improvement, then the profit is pro rata and 
the recovery is accordingly diminished. 30 

It is to be further noted that in Herman v. Youngstown Car 
Mfg. Co., 31 Judge Denison held that where the real invention 
of a patent consisted only in the improvement of one element 
of a combination, although the claims described the entire com- 
bination, it must be construed with regard to the real invention 
in determining its validity and scope and also the extent of lia- 
bility for infringement, and profits derived from the sale of 
the complete device by an infringer were prima facie to be ap- 
portioned. 

The recovery in these cases must not be speculative and pro- 
spective, but real. It is the actual gains made by the defendant 
and not what he would have made or might have made or what 
some third person did make, which is the measure of recovery. 
Only what the defendant actually made himself can be recov- 
ered; the gains must be real, not prospective. 32 

What third persons made out of the invention, is not the 
test. 33 The advantage of using the patented device instead of 
the unpatented and the actual profit made from this use is fre- 
quently taken as the measure of plaintiff's recovery. 34 

30 National Folding-Box & Paper Co. v. Elsas et al., 86 Fed. 917; 
Blake v. Robertson (1876) (E. D. of N. Y., in equity), 94 U. S. 728; 
Northern Pacific Railroad v. Clark (1893), 153 U. S. 265. 

31 (C. C. A., Sixth Circuit, 1914), 216 Fed. 604. 

32 Tilghman v. Procter (1887; S. D. of Ohio, in equity), 125 U. S. 
137; Coupe v. Royer (1894), 155 U. S. 137; Dean v. Mason (in equity), 
20 How. 199 (357); Livingston v. Woodworth (1853), 15 How. 546 (631); 
Root v. Railway Co., 105 U. S. 189; Mayer v. Ranson, 64 U. S. 487; 
Philp v. Nock, 84 U. S. 460; Blake v. Robertson, 94 U. S. 728. 

33 Keystone Mfg. Co. v. Adams, 151 U. S. 139. 

34 Tilghman v. Proctor (1887; S. D. of Ohio, in equity), 125 U. S. 
137; Coupe v. Royer, 155 U. S. 583; P. P. Mast & Co. v. Superior 
Drill Co., 154 Fed. 45. 
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VII. 
Reduction of Price Item oe Damages. 

It has been held that where there is no license fee, no licenses, 
and the demand was supplied by the plaintiff and the plaintiff 
was able to continue to supply the demand, an enforced reduc- 
tion in price by reason of the competition of the defendant in- 
fringer was in itself sufficient to furnish a measure of damages. 
The amount of reduction would be the measure of damage. Like- 
wise, it has been held that the cost of doing business due to the 
defendant's presence in the trade and his competition and the 
increased expenses incident to his infringing acts which became 
necessary for the plaintiff to hold the trade would also be a 
measure of damage. 

Frequently, the presence of the infringer is indicated by a 
material loss in sales due to the infringer's competition. This 
loss of sales, if proved, may be the measure of recovery from 
the defendant. By this, it is meant that the profit from the lost 
sales will be the amount to be recovered from the defendant. 35 

VIII. 

Allowances Made in Computing Amount oe Recovery. 

It is always a question fraught with a great deal of difficulty 
to determine what credits should be allowed the infringer in es- 
timating the amount of profits he has made on the infringing de- 
vice. The various considerations of interest on his capital stock, 
his manufacturer's profits, his officers' salaries, his materials and 
fluctuation of the market in the purchase of them, his bad debts, 
goods returnable, insurance, depreciation, repairs and necessary 
additions to the plant and equipment and all the other factors 
entering into the maintenance of a manufacturing organization 
and both the financial and commercial promotion of it must be 
considered accounted for. While each case will necessarily have 
to stand upon its own merits and be determined according to 

s3 Yale Lock Mfg. Co. v. Sargent, 117 U. S. 536; Comely v. Marck- 
wald, 131 U. S. 159; Boesch v. Graff, 133 U. S. 697, 706; Force v. Saw- 
yer-Boss Mfg. Co., et al., 143 Fed. 894; Seymour v. McCormick, 16 
How. 267. 
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what may appear to be just and fair between the parties, yet cer- 
tain general considerations have been established by the au- 
thorities. 

In Rubber Co. v. Goodyear, 30 it was held that the master 
properly allowed deductions from the profits for bad debts, for 
rents, and interest paid — debiting rents and interest received ; and 
properly allowed for the market value of the materials on hand 
when the infringement began, for the cost of those acquired aft- 
erwards to carry on the business, and for the usual salaries, al- 
ready paid, of the managing officers. In view of the fact in this 
case that large amounts had been expended in repairs of the build- 
ing and machinery, and in the purchase of new machinery, tools 
and fixtures, no further allowance was made by the master for 
wear and tear and depreciation. 

The interesting question of salaries arose in this case and the 
master's action in refusing to allow extraordinary salaries, al- 
though they appeared to have been paid on the books, was ap- 
proved because the court was satisfied that the payment of these 
salaries was merely the payment of profits under another guise 
to those who were not entitled to them. This is possibly the 
general rule that salaries shown to have been paid and which 
are reasonable will be allowed; all others will be rejected. 

As to the price of materials bought, whether they were bought 
on a rising or a falling market, would be of no especial advantage 
to either party save that it would be taken into consideration in 
determining what were the actual profits as those profits would 
be determined by any commercial accountant. The master and 
the court also refused to allow manufacturer's profits and interest 
on the capital stock. The court was determined to have a recov- 
ery of the difference between the cost and the yield, and in esti- 
mating the cost considered that the elements of price of ma- 
terials, interest, expenses of manufacture and sale, and other 
necessary expenditures, as well as bad debts, were to be taken 
into account and nothing else, in the same manner that a manu- 
facturer would calculate his profits. The court defined profit as 
"the gain made upon any business or investment, when both the 
receipts and payments are taken into account." 3T 

M (1869), 9 Wall. 788, 802. 

37 People v. Super. Niag., 4 Hill 23. 
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In The Tremolo Patent, 38 the general expenses were allowed 
containing expenditures for stationery and printing, telegraph- 
ing, office furniture and fixtures, expressage, and labor, as well 
as the general expenses of store rent, clerk hire, fuel and por- 
terage. 

The interesting question of whether interest would be al- 
lowed on the capital invested in the plant arose in the case of 
Seabury v. Am Ende, 39 where it was held that unless it appeared 
that the plant was used solely for the manufacture or sale of the 
infringing article, or the evidence was such as to enable the 
master to satisfactorily apportion the interest between the sev- 
eral kinds of business carried on in the same plant, the infringer 
should not be allowed interest on the capital invested in his plant. 
Interest was disallowed in the case of Rubber Co. v. Goodyear, 40 
but was allowed in the case of Mfg. Co. v. Cowing. 41 The latter 
case was an exceptional one in that the device manufactured was 
only made by the infringer and the plaintiff, the field which was 
supplied by the manufacturers, was limited, the plaintiff alone 
had the capacity and could have supplied the entire trade in this 
limited district, and the demand for the device, which was an 
oil pump, was quite limited. The use of the tools, machinery 
and power was a hired use. The court allowed the entire profit 
on each pump made by the infringer to go to the plaintiff. 

IX. 

Nominal Damages. 

In a case where there was no license fee, no impairment of 
plaintiff's market by the intrusion of the infringing device, and 
no damage was shown to have been suffered by the plaintiff, 
it was proper for the court to instruct the jury to find merely 
nominal damages against the defendant. This was the situa- 
tion in Coupe v. Royer. 42 The rule was laid down by Mr. Jus- 
tice Shiras. 

38 23 Wall. 518 (1874). " (1894), 152 U. S. 561. 

" 9 Wall. 804. 41 105 U. S. 257. 

a (At law from Mass.), 155 U. S. 565. 
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In Garretson v. Clark, 43 it was held that the patentee-plaintiff 
must separate and apportion by proof of reliable and tangible 
character just what part of the defendant's profits were derived 
from the use of the patented structure in order to establish a 
claim for more than nominal damages. 

In Keystone Mfg. Co. v. Adams, 44 the complainant did not 
seek to recover damages measured by a license fee nor did the 
complainant offer any evidence from which damages could be 
computed, relying entirely on the proposition that the amount 
which he was entitled to recover could be based on the profits 
realized by the defendant from the sale of the patented inven- 
tion, and the amount of such profits which he claimed were only 
proved by a showing of what certain third companies were al- 
leged to have made from the sale of similar devices in similar, 
cornshelling machines. It was held, in view of this state of 
facts, that the complainant could only recover nominal dam- 
ages. It is the consistent policy of the courts to require a show- 
ing of the profits of the defendant himself, not of other persons 
whose manufacturing conditions, localities, and various advan- 
tages might be different from that of the defendant. 

Mr. Justice Shiras said in this case, in regard to nominal dam- 
ages: 

"It is sufficient to say that the conclusions reached may be 
briefly stated as follows : It is competent for a complainant, 
who has established the validity of his patent and proved 
an infringement, to demand, in equity, an account of the 
profits actually realized by the defendant from his use of 
the patented device ; that the burden of proof is on the plain- 
tiff ; that where the infringed device was a portion only of 
defendant's machine, which embraced inventions covered 
by patents other than that for the infringement of which 
the suit was brought, in the absence of proof to show how 
much of that profit was due to such other patents, and how 
much was a manufacturer's profit, the complainant is en- 
titled to nominal damages only. Seymour v. McCormick, 
16 How. 480 ; Rubber Co. v. Goodyear, 9 Wall. 788 ; Mowry 
v. Whitney, 14 Wall. 620; Elizabeth v. Pavement Co., 97 
U. S. 126." 

" (1883), 111 U. S. 120 (N. D. of N. Y., in equity). 
" (N. D. of 111., 1893), 151 U. S. 139. 
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In the City of Seattle v. McNamara, 48 where the complainant 
showed no established license fee, no market price, and no use 
of the invention by any one other than the defendant, it was 
held that there could be no recovery beyond nominal damages 
and that it was error to leave the matter to a jury to speculate 
upon what would have been a reasonable royalty. 

In City of Boston v. Allen, 46 the plaintiff again failed to show 
any license fee, any market price, and any use of the invention 
other than by the defendant. Consequently, it was held that 
there was no basis upon which any substantial damages could 
be computed and that nominal damages only could be recovered. 
Coupe v. Royer 47 was approved and applied. Judge Putnam 
said : 

"The rule of damages which we have applied to this case in 
accordance with Coupe v. Royer was foreshadowed by Mr. 
Justice Field in Black v. Thorne, 11 U. S. 122, 124; and 
in City of Seattle v. McNamara, 26 C. C. A. 652, 81 Fed. 
863, under circumstances which were singularly like those 
of the case at bar, the circuit court of appeals for the ninth 
circuit reversed all the earlier decisions in that circuit on 
the strength of Coupe v. Royer, and came to the same prac- 
tical result which we have reached." 

In Force v. Sawyer-Boss Mfg. Co., 48 where the accounting 
did not furnish any evidence showing the amount of loss on 
account of the presence of the defendant in the trade or the 
profit the defendant made on the patented article when sold, it 
was held that the complainant was entitled to recover only nom- 
inal damages on account of the competition of the defendant 
in his sale of the infringing article. The case is particularly in- 
teresting in that it showed that the patent in suit was for an 
improvement in the simplicity of construction and saving in 
cost of the manufacture of the entire article but the complainant 
did not offer any satisfactory evidence that the machine as a 
whole was rendered more salable. The infringer being liable 



(C. C. A., Ninth Circuit, 1897) (At Law), 81 Fed. 863. 
(C. C. A., First Circuit, 1898, At Law), 91 Fed. 248. 
155 U. S. 565. 
(C. C. A., Second Circuit, 1906, In Equity), 143 Fed. 894. 
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for the part of the profits only derived from the patented de- 
vice, the burden was upon the complainant to furnish evidence 
from which the proportional profits might have been computed. 

In Hohorst v. Hamburg American Packet Co., 49 where it 
appeared that the defendant had derived a modicum of benefit, 
yet the evidence being uncertain, the knowledge of the witnesses 
limited, making it impossible to obtain any definite basis for 
calculating the amount of profits, other than haphazard specula- 
tion, it was held that nominal damages only were recoverable. 
In this case the fact that the defendant did not knowingly in- 
fringe and that the complainant knew of the infringement for 
a great many years without giving notice of his claim or com- 
mencing suit and the commencing of suit shortly prior to the 
expiration of the patent, all undoubtedly contributed to the find- 
ing of the court for nominal damages. 50 

The remaining measures of recovery of particular interest 
will be discussed in a subsequent article, as well as other, more 
general, phases of the doctrine of patent accounting. 

H. A. Toulmin, Jr. 
Dayton, Ohio. 

" (C. C. A., Second Circuit, 1899, in equity), 91 Fed. 655. 

" Force v. Sawyer-Boss Mfg. Co., 143 Fed. 894; Garretson v. Clark, 
111 U. S. 120; City of Seattle v. McNamara, 81 Fed. 861; Cawood Pat- 
ent, 94 U. S. 728; Hohorst v. Hamburg American Packet Co., 91 Fed. 
655; City of Boston v. Allen, 91 Fed. 248; Mast v. Superior Drill Co., 
154 Fed. 45, 54 (Sixth Circuit); Keystone Mfg. Co. v. Adams, 151 U. 
S. 139; Suffolk v. Hayden, 3 Wall. 315; Kissinger-Ison Co. v. Brad- 
ford Belting Co., 123 Fed. 91 (Sixth Circuit); Coupe v. Royer, 155 U. 
S. 565. 



